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AUSTRALIAN TAXATION OFFICE DEBT
COLLECTION INITIATIVE
The Tax Office is proposing to take a
firmer approach to the recovery of tax
owed by small business tax paying
entities.

A recent report indicates that about one
third of all small business tax paying
entities owed the Tax Office
approximately $6.7 billion of tax as at 30
June 2004.

The report noted that the Tax Office’s
lenient approach to recovery of
outstanding tax provides a commercial
advantage to those organisations with
significant outstanding tax compared with
competitors in similar businesses who
meet their tax obligations as and when
they fall due.

In response, the Tax Office has
commenced a small business debt
initiative offering an amnesty from legal
recovery action to eligible small business
cases with debts under $25,000.00 on the
condition that they enter into an
arrangement to repay their tax debt by
direct debit within specified time frames.

The Tax Office has indicated firm action
will be taken against those businesses
that do not comply with their tax payment
obligations.

The ATO’s decision to employ an
additional 550 staff to debt collection is a
reflection of its attitude to recovering
some of the outstanding small business
tax debt.
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Vigolo –v– Bostin

In recent years there has been debate
over the concept of “moral duty” in
determining applications for family
provision.

The High Court, in the recent case of
Vigolo –v– Bostin [2005] HCA 11 (9 March
2005), formed the view that concepts
such as “moral duty”, “moral claim” and
“moral obligation” have some use or value
in considering applications for family
provision.

The case involved a claim by a wealthy,
able-bodied adult son of the deceased
who had been promised he would inherit
the family farm. After a falling out
between the deceased and the claimant,
the claimant bought the farm from the
deceased. The deceased left the claimant
out of his will and gave his remaining farm
to his other children.

The claim of the son was based not upon
financial need but upon a moral claim said

to have arisen from the promises made by
the deceased.

The High Court rejected the claim on the
basis that the claimant did not have a
financial need compared to that of his
siblings.

Chief Justice Gleeson stated that
considerations of moral claims and moral
duty remain of value and should not be
discarded. They are useful as a guide to
the meaning of the statute (Western
Australian family provision legislation).
They are not meant to be a substitute for
the text.

The High Court’s comments, whilst they
relate to Western Australian legislation,
apply equally to the Queensland
Succession Act 1981. Whilst applications
for family provision in Queensland must
follow the wording of the legislation,
concepts of “moral claim” or “moral duty”
should not be discarded and serve as a
useful guide to the meaning of the
legislation.
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Who Controls An Australian Company?
This article deals with the degree to which
a member may control the operation of an
Australian company.

Can members control an Australian
company?

If a company’s constitution vests the
powers of management of a company in
the directors, then only the directors can
exercise those powers.

Shareholders can only control the exercise
of the directors’ powers by altering the
company’s constitution, or, if the
constitution allows, by refusing to re-elect
the directors of whose actions the
shareholders disapprove.

If the constitution does not allocate the
power of control, then control may be
vested in the company in general meeting.

If there are no directors, or if the directors
do not exercise their powers (e.g. the
board is deadlocked), then the members
in general meeting may have the power to
appoint directors.

Can members appoint and remove
directors?

The appointment and removal of directors
for a company is usually governed by the
company’s constitution. Commonly,
constitutions provide that a company may
appoint or remove a person as a director
by resolution passed in general meeting.
Constitutions usually also provide that the
directors of a company may appoint a
person as a director.

The removal of directors is governed solely
by the constitution. There is no inherent
power in the members in general meeting
to remove directors. If there is no
provision in the constitution relating to the
removal of directors, then the removal can
only be effected by amending the
constitution to incorporate such a provision
and thereafter passing a resolution to
remove the directors. It is not sufficient to
pass a special resolution to remove the
directors.

Future articles will examine remedial remedies
available to members to ensure a company goes in
the right direction.

Retail Shop Leases Amendment Bill
The Retail Shop Leases Amendment Bill
2005 was introduced to Parliament on 7
June 2005 by Tony McGrady, the Minister
for State Development and Innovation.

The Bill proposes to amend the Retail
Shop Leases Act 1994, which provides
mandatory minimum standards for retail
shop leases and a low cost dispute
resolution process for retail tenancy
disputes.

There were inconsistencies in the Act
relating to minimum lease standards,
which impacted on rent review and
compensation provisions. The amendments
seek to provide more equitable lease
agreements for landlords and tenants and
improve access to the dispute resolution
provisions.

The Bill is expected to the passed by
Parliament later this year.

LAW CHANGE TO PROTECT DIRECTORS
OF CORPORATE TRUSTEES
The Commonwealth Government has
introduced a Bill to Parliament to ensure
the directors of corporate trustees have
the same personal liabilities as other
company directors, following a decision of
the Full Court of the South Australian
Supreme Court handed down in December
2003.

In Hanel –v- O’Neill [2003] SASC 409 the
Court’s interpretation of section 197(1) of

the Corporations Act 2001 resulted in
directors of corporate trustees being
personally liable where there are
insufficient assets to meet the liabilities of
the trust.

The Bill is aimed at re-establishing the
traditional interpretation of the law so that
corporate trustees have the same
exposure to personal liability as directors
of other companies.

“The appointment
and removal of
directors for a

company is usually
governed by the

company’s
constitution.”


