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AUSTRALIAN TAXATION OFFICE DEBT
COLLECTION INITIATIVE
The Tax Office is proposing to take a
firmer approach to the recovery of tax
owed by small business tax paying
entities.

A recent report indicates that about one
third of all small business tax paying
entities owed the Tax Office
approximately $6.7 billion of tax as at 30
June 2004.

The report noted that the Tax Office’s
lenient approach to recovery of
outstanding tax provides a commercial
advantage to those organisations with
significant outstanding tax compared with
competitors in similar businesses who
meet their tax obligations as and when
they fall due.

In response, the Tax Office has
commenced a small business debt
initiative offering an amnesty from legal
recovery action to eligible small business
cases with debts under $25,000.00 on the
condition that they enter into an
arrangement to repay their tax debt by
direct debit within specified time frames.

The Tax Office has indicated firm action
will be taken against those businesses
that do not comply with their tax payment
obligations.

The ATO’s decision to employ an
additional 550 staff to debt collection is a
reflection of its attitude to recovering
some of the outstanding small business
tax debt.

Family Provision – a “Moral Duty”?
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Vigolo –v– Bostin

In recent years there has been debate
over the concept of “moral duty” in
determining applications for family
provision.

The High Court, in the recent case of
Vigolo –v– Bostin [2005] HCA 11 (9 March
2005), formed the view that concepts
such as “moral duty”, “moral claim” and
“moral obligation” have some use or value
in considering applications for family
provision.

The case involved a claim by a wealthy,
able-bodied adult son of the deceased
who had been promised he would inherit
the family farm. After a falling out
between the deceased and the claimant,
the claimant bought the farm from the
deceased. The deceased left the claimant
out of his will and gave his remaining farm
to his other children.

The claim of the son was based not upon
financial need but upon a moral claim said

to have arisen from the promises made by
the deceased.

The High Court rejected the claim on the
basis that the claimant did not have a
financial need compared to that of his
siblings.

Chief Justice Gleeson stated that
considerations of moral claims and moral
duty remain of value and should not be
discarded. They are useful as a guide to
the meaning of the statute (Western
Australian family provision legislation).
They are not meant to be a substitute for
the text.

The High Court’s comments, whilst they
relate to Western Australian legislation,
apply equally to the Queensland
Succession Act 1981. Whilst applications
for family provision in Queensland must
follow the wording of the legislation,
concepts of “moral claim” or “moral duty”
should not be discarded and serve as a
useful guide to the meaning of the
legislation.
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Do You Need A Shareholders’ Agreement?
Minority shareholders’ rights are limited
under a company’s constitution.

The Corporations Act 2001 provides certain
remedial rights to minority shareholders.
Generally, minority shareholders must rely
on the intervention of the Court if the
company is being managed or operated
unfairly. The results are costly, time-
consuming and unpredictable.

Most constitutions do not deal with the
situation where a shareholder wishes to
sell their shares on retirement, disability or
death or where there is a dispute.

Often, the only potential purchasers are
the other shareholders, particularly in the
case of small private companies. If there
is no mechanism for the sale of the shares
in the constitution or shareholders’
agreement, the shares may be unable to
be sold (either the other shareholders do
not want them or are not prepared to pay
full value for them) or are sold for less
than full value.

A shareholders’ agreement is a contract
between shareholders, which regulates
the exercise of some of their rights as
shareholders. It can set out a
mechanism for the sale of the shares to
protect the value of the shares.

A shareholders’ agreement can also
provide control over who can become a
future shareholder of the company.

A shareholders’ agreement can cover all
aspects of a shareholder’s relationship
with other shareholders in the company
and can regulate how the company is to
be managed and operated.

A shareholders’ agreement can address
issues the company’s constitution does
not, including:

1. protection of minority shareholding
interests;

2. dividend distribution;

3. shareholders’ rights to appoint
directors;

4. restraint of trade for shareholders
and directors once they leave the
company;

5. confidentiality agreement;

6. shareholders’ access to company
records.

Please contact Tony Crilly of our office to
discuss how a shareholders’ agreement
can assist you.

Director Jailed Over Fashion Faux Pas
A former managing director of a failed
property company has been sentenced to
two and a half years jail for breaching his
director’s duties. The director used
$220,000.00 of company monies to
finance his personal sponsorship of
fashion designer Alex Perry during
Mercedes Fashion Week in 2000.

The company’s Board knew nothing of
the payments made to the fashion
designer. The Board’s approval was
neither sought nor given.

The director was charged with making
improper use of his position as an officer
of the company to gain an advantage for
himself.

The decision is a timely reminder to
company directors of the obligations they
owe to their companies.

The Corporations Act 2001 imposes a
number of responsibilities on directors,
including that they:

¶ be honest and careful at all times;

¶ make sure that the company can pay
its debts;

¶ see that the company keeps proper
financial records;

¶ act in the company’s best interests
and not in the director’s own
interests;

¶ use any information they receive
through their position as a director
properly and in the best interests of
the company;

¶ disclose any personal interests that
might conflict with the director’s
duties to the company.

“A shareholders’
agreement can

address issues the
company’s

constitution does not”
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Stamp Duty Relief
Stamp duty relief is in sight for business
owners.

The Queensland Government will abolish
a range of duties over the next six years,
including:

¶Lease duty payable on Queensland land
or premises (residential leases
excepted) – to be abolished 1 January
2006;

¶Credit business duty payable on credit
under a loan, discount transaction or
credit arrangement - to be abolished 1
January 2006;

¶Hire duty payable on the hire of goods -
to be abolished 1 January 2007;

¶Marketable securities duty payable on
marketable securities not listed on ASX
– to be abolished 1 January 2007;

¶Mortgage duty payable on a mortgage
over Queensland property– 50% to be
abolished 1 January 2008; 100% to be
abolished 1 January 2009;

¶Duty on transfer of core non-realty
business assets– 50% to be abolished 1
January 2008; 100% to be abolished 1
January 2009.

ALWAYS READ THE FINE PRINT
Toll (FGCT) Pty Ltd -v- Alphapharm Pty Ltd

The High Court of Australia recently
found that a pharmaceutical distributor
that had failed to read the terms of a
contract was bound by those terms.

Alphapharm was the exclusive distributor
of a flu vaccination in Australia pursuant
to a distribution arrangement with Ebos.
Richard Thomson was a wholly-owned
Australian subsidiary of Ebos whose role
was to look after the collection, storage
and regulatory approval for the flu
vaccine in Australia.

Under the distribution agreement,
responsibility for delivery of the vaccine
to Alphapharm’s customers lay with
Alphapharm. Alphapharm agreed for
Richard Thomson to enter into such
arrangements as were necessary for the
goods to be delivered to Alphapharm’s
customers.

Richard Thomson engaged Finemores to
collect the vaccine upon arrival in Sydney,
transport it to Finemores’ warehouse and
store it.

The operations manager of Richard
Thomson failed to read the conditions of
contract printed on the back of
Finemores’ credit application. The
conditions provided the customer and the
customer’s associates, which included the
customer’s principal and any agent or
subcontractor of the customer, were to
be responsible for any loss and damage

caused to the flu vaccine and that it was
the customer’s responsibility to take out
insurance.

Finemores collected a delivery of the flu
vaccine from the airport and delivered it
to its warehouse. The majority of the
drugs were rejected because the drugs
dropped below a prescribed temperature
while still in storage.

Alphapharm and Ebos sued Finemores in
the Supreme Court of New South Wales
and obtained judgment for negligence in
the sum of $683,061.86.

On appeal, the High Court found the
conditions on the credit application
formed part of the contract and that
Alphapharm was bound by the conditions.
The Court found that Richard Thomson
was acting as an agent for Alphapharm
when it engaged Finemores to deliver the
flu vaccine to Alphapharm’s customers.
Alphapharm was bound by the terms of
the contract, irrespective of whether they
made themselves aware of the terms.

Significantly, the operations manager’s
signature on the contract was located
directly beneath a notice to read the
terms before signing the contract. The
exclusion clauses applied to exempt
Finemores from any liability to
Alphapharm.

The loss is a timely reminder to parties
entering into any contractual terms to
read the fine print.

“The High Court of
Australia recently

found that a
pharmaceutical

distributor that had
failed to read the terms

of a contract was
bound by those terms.”
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Who Controls An Australian Company?
This article deals with the degree to which
a member may control the operation of an
Australian company.

Can members control an Australian
company?

If a company’s constitution vests the
powers of management of a company in
the directors, then only the directors can
exercise those powers.

Shareholders can only control the exercise
of the directors’ powers by altering the
company’s constitution, or, if the
constitution allows, by refusing to re-elect
the directors of whose actions the
shareholders disapprove.

If the constitution does not allocate the
power of control, then control may be
vested in the company in general meeting.

If there are no directors, or if the directors
do not exercise their powers (e.g. the
board is deadlocked), then the members
in general meeting may have the power to
appoint directors.

Can members appoint and remove
directors?

The appointment and removal of directors
for a company is usually governed by the
company’s constitution. Commonly,
constitutions provide that a company may
appoint or remove a person as a director
by resolution passed in general meeting.
Constitutions usually also provide that the
directors of a company may appoint a
person as a director.

The removal of directors is governed solely
by the constitution. There is no inherent
power in the members in general meeting
to remove directors. If there is no
provision in the constitution relating to the
removal of directors, then the removal can
only be effected by amending the
constitution to incorporate such a provision
and thereafter passing a resolution to
remove the directors. It is not sufficient to
pass a special resolution to remove the
directors.

Future articles will examine remedial remedies
available to members to ensure a company goes in
the right direction.

Retail Shop Leases Amendment Bill
The Retail Shop Leases Amendment Bill
2005 was introduced to Parliament on 7
June 2005 by Tony McGrady, the Minister
for State Development and Innovation.

The Bill proposes to amend the Retail
Shop Leases Act 1994, which provides
mandatory minimum standards for retail
shop leases and a low cost dispute
resolution process for retail tenancy
disputes.

There were inconsistencies in the Act
relating to minimum lease standards,
which impacted on rent review and
compensation provisions. The amendments
seek to provide more equitable lease
agreements for landlords and tenants and
improve access to the dispute resolution
provisions.

The Bill is expected to the passed by
Parliament later this year.

LAW CHANGE TO PROTECT DIRECTORS
OF CORPORATE TRUSTEES
The Commonwealth Government has
introduced a Bill to Parliament to ensure
the directors of corporate trustees have
the same personal liabilities as other
company directors, following a decision of
the Full Court of the South Australian
Supreme Court handed down in December
2003.

In Hanel –v- O’Neill [2003] SASC 409 the
Court’s interpretation of section 197(1) of

the Corporations Act 2001 resulted in
directors of corporate trustees being
personally liable where there are
insufficient assets to meet the liabilities of
the trust.

The Bill is aimed at re-establishing the
traditional interpretation of the law so that
corporate trustees have the same
exposure to personal liability as directors
of other companies.

“The appointment
and removal of
directors for a

company is usually
governed by the

company’s
constitution.”
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New Onus On Companies To
Establish Solvency
If a company fails to comply with a
statutory demand, the Corporations Act
2001 deems the company to be
insolvent.

A company can no longer seek to resist a
wind up application simply by disputing
the debt on which the statutory demand
was based. A company must now satisfy
the Court that the disputed debt is
material to the company proving it is
solvent.

If the company cannot satisfy the Court
that it is solvent, the Court will not grant
leave to the company to dispute the
debt.

The company must prove that it was
solvent as at the date of the hearing of
the winding up application.

What a company must not do is:

¶show the company has a surplus of
assets;
¶provide a statement by the company’s

accountant or bookkeeper that the
company is solvent, without being
supported by a report or full accounts.

What a company should do is:
¶engage an external, independent

expert to prepare a solvency report
and attach to the report full, final
accounts.

The lesson to be learned is for
companies to comply with the
requirements of a statutory demand
within the 21-day period or risk being
wound up, particularly in light of the
increased onus to prove solvency.

TIMELY REMINDER ON EPAS
The recent events in London are a timely
reminder to those travelling to consider
preparing an Enduring Power of Attorney
before departure.

An Enduring Power of Attorney is a
document that gives someone you trust
(your “attorney”) the power to make
personal and/or financial decisions on
your behalf in the event that you are
unable to make decisions for yourself; for
example you may be too ill or suffer from
some form of disability that prevents you
from telling someone what decisions you
want made.

Your attorney’s decisions have the same
legal effect as if you made those
decisions yourself. You should choose
someone trustworthy, who understands
your personal and health care needs and
who is responsible to look after your
finances, for example a family member,
friend or professional advisor. Your
attorney must be over 18 years old and
not be your paid carer.

Your attorney can make decisions about
personal matters (for example what
medical treatment you have) and/or
financial matters (for example what bills
should be paid).

Your attorney’s powers for personal
matters begins if and when you are
incapable of making decisions for
yourself.

For financial matters, you can choose
when your attorney’s power is to begin.

If you do not nominate a time, the power
commences immediately. If you lose
capacity to make decisions for yourself
before the nominated time, the attorney’s
power to make decisions for you
commences as soon as your attorney is
made aware of your condition.

Your attorney’s powers can be limited to
apply in certain circumstances or at
certain times.

An Enduring Power of Attorney can also
be revoked at any time, provided you
have not lost the capacity to make
decisions for yourself. You also have the
power to continue to make decisions for
yourself whilst you are capable of doing
so. Your attorney must abide by your
instructions during this time.

If you are intending to travel overseas,
an Enduring Power of Attorney is as vital
as your luggage or passport.

“Companies [must]
comply with the

requirements of a
statutory demand
within the 21-day

period or risk being
wound up.”
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About Crilly Lawyers
We are a small commercial law firm
located in Morris Towers, Wickham
Terrace, Brisbane. Our four principal
areas of practice are:-

Commercial law
¶Commercial agreements;
¶Superannuation & family trusts;
¶Self-managed superannuation funds;
¶Family companies;
¶Shareholder agreements and

partnerships;
¶Small business matters.

Personal and business succession
planning
¶Business succession agreements;
¶Wills and estates;

¶Estate administration;
¶EPAs and advance health directives.

Commercial litigation
¶Commercial disputes;
¶Trade Practices Act claims;
¶Property and leasing disputes;
¶Construction law;
¶Financial advice claims;
¶Estates – family provision claims;
¶Debt recovery.

Property
¶Leasing;
¶Franchising;
¶Management rights;
¶Business contracts;
¶Commercial and cottage conveyancing.

Our People
Tony Crilly Kerry Harth Trent Forrest

Tony Crilly, the principal of Crilly
Lawyers, has had extensive
experience in commercial litigation,
securities, trusts, property, and
commercial law.

Tony also has a background in
business transfers, leasing, estate
planning and a strong focus in
superannuation and business
succession.

Tony graduated from Queensland
University of Technology and was
admitted to practice as a solicitor in
Queensland in 1990.

In 1995 he commenced practice in
his own right and has expanded the
practice over the last ten years.

He is currently a lecturer in estate
planning for the Securities Institute.

Kerry graduated from Queensland
University of Technology in 1998
after completing her degree as a
mature age student.

Kerry joined the team at Crilly
Lawyers in January 2000. Kerry
previously worked in the legal field
for almost 15 years as a paralegal.
During this time she gained
considerable experience in
property, commercial transactions
and business transfers.

Kerry continues to provide advice
to clients in these areas, however
more recently she has focused on
estate planning and administration,
and the establishment and
variation of self-managed super
funds.

Trent is a graduate of the
University of Queensland and was
admitted as a solicitor in 1998.
After working in general practice
for a number of years, Trent re-
located to the Sunshine Coast in
2001 to pursue his interest in
general, civil and commercial
litigation.

Trent joined Crilly Lawyers in 2003
as our commercial and estate
litigation lawyer. He currently has
the conduct of a number of
complex litigation matters in the
superior courts of Queensland.

Trent is experienced in contractual,
partnership, shareholder and
commercial disputes, building
disputes, debt recovery, estate
litigation and financial advice
claims.


